NOTICE: The slip opinions and orders posted onWWieb site are subject to formal
revision and are superseded by the advance shektoand volumes of the Official
Reports. This preliminary material will be removiesim the Web site once the advance
sheets of the Official Reports are published. If fiad a typographical error or other
formal error, please notify the Reporter of DeaisioSupreme Judicial Court, John
Adams Courthouse, 1 Pemberton Square, Suite 25808 MA 02108-1750; (617)
557-1030; SJCReporter@sijc.state.ma.us

U.S. BANK NATIONAL ASSOCIATION, trustee [FN1ys. Antonio IBANEZ (and a
consolidated case [FN2] ). For ABFC 2005-OPT 1 T,rABFC Asset Backed
Certificates, Series 2005-OPT 1. [FN3]).
No. SJC«10694.+
October 7, 2010. - January 7, 2011.

Real PropertyMortgage, Ownership, Record titlelortgage,Real estate, Foreclosure,
AssignmentNotice,Foreclosure of mortgage.

CIVIL ACTIONS commenced in the Land Court Departinen September 16 and
October 30, 2008.

Motions for entry of default judgment and to vagatgment were heard Ii§eith C.
Long,J.

The Supreme Judicial Court granted an applicaborifect appellate review.

R. Bruce AllenswortiiPhoebe S. Winder & Robert W. Sparkeswith him) for U.S.
Bank National Association & another.

Paul R. Collier, Ill(Max W. Weinsteiwith him) for Antonio Ibanez.
Glenn F. Russell, Jrfpr Mark A. LaRace & another.
The following submitted briefs for amici curiae:

Martha CoakleyAttorney General& John M. StephanAssistant Attorney General, for
the Commonwealth.

Kevin Costello, Gary Klein, Shennan Kavanagh & 8t&assmarfor National
Consumer Law Center & others.

Ward P. Graham & Robert J. Moriarty, Jfqgr Real Estate Bar Association for
Massachusetts, Inc.

http://www.massreports.com/SJCCases/



Marie McDonnell,pro se.

Present: Marshall, C.J., Ireland, Spina, Cordyskuot, & Gants, JJ.
[FN4]

GANTS, J.

After foreclosing on two properties and purchagsimg properties back at the foreclosure
sales, U.S. Bank National Association (U.S.Bank)trastee for the Structured Asset
Securities Corporation Mortgage Pass-Through Gezatés, Series 2006-Z; and Wells
Fargo Bank, N.A. (Wells Fargo), as trustee for ABEID5-OPT 1 Trust, ABFC Asset
Backed Certificates, Series 2005-OPT 1 (plaintifileld separate complaints in the Land
Court asking a judge to declare that they heldrdida to the properties in fee simple.
We agree with the judge that the plaintiffs, whaeweot the original mortgagees, failed
to make the required showing that they were thddrslof the mortgages at the time of
foreclosure. As a result, they did not demonstifade the foreclosure sales were valid to
convey title to the subject properties, and theguests for a declaration of clear title
were properly denied. [FN5]

Procedural historyOn July 5, 2007, U.S. Bank, as trustee, foreclasethe mortgage of
Antonio Ibanez, and purchased the Ibanez propéthedoreclosure sale. On the same
day, Wells Fargo, as trustee, foreclosed on thégage of Mark and Tammy LaRace,
and purchased the LaRace property at that foredcsale.

In September and October of 2008, U.S. Bank andsvWWakgo brought separate actions
in the Land Court under G.L. c. 240, 8§ 6, whichhauizes actions "to quiet or establish
the title to land situated in the commonwealthcoremove a cloud from the title thereto."
The two complaints sought identical relief: (1udgment that the right, title, and interest
of the mortgagor (Ibanez or the LaRaces) in th@@iy was extinguished by the
foreclosure; (2) a declaration that there was nadbn title arising from publication of
the notice of sale in the Boston Globe; and (3¢@atation that title was vested in the
plaintiff trustee in fee simple. U.S. Bank and Wdthargo each asserted in its complaint
that it had become the holder of the respectivegagee through an assignment made
afterthe foreclosure sale.

In both cases, the mortgagors--lbanez and the LedRatid not initially answer the
complaints, and the plaintiffs moved for entry efalilt judgment. In their motions for
entry of default judgment, the plaintiffs addressed issues: (1) whether the Boston
Globe, in which the required notices of the foreal@ sales were published, is a
newspaper of "general circulation™ in Springfietlie town where the foreclosed
properties lay. See G.L. c. 244, § 14 (requiringligation every week for three weeks in
newspaper published in town where foreclosed ptgpies, or of general circulation in
that town); and (2) whether the plaintiffs weredttg entitled to foreclose on the
properties where the assignments of the mortgagetplaintiffs were neither executed
nor recorded in the registry of deeds until after foreclosure sales. [FN6] The two cases
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were heard together by the Land Court, along witthird case that raised the same
issues.

On March 26, 2009, judgment was entered againgbléhetiffs. The judge ruled that the
foreclosure sales were invalid because, in violatbG.L. c. 244, § 14, the notices of the
foreclosure sales named U.S. Bank (in the Ibanexckosure) and Wells Fargo (in the
LaRace foreclosure) as the mortgage holders whesehad not yet been assigned the
mortgages. [FN7] The judge found, based on eadhtiifs assertions in its complaint,
that the plaintiffs acquired the mortgages by asagnt only after the foreclosure sales
and thus had no interest in the mortgages beirggliosed at the time of the publication
of the notices of sale or at the time of the farsuale sales.

[FN8]

The plaintiffs then moved to vacate the judgmefts hearing on the motions on April
17, 2009, the plaintiffs conceded that each compklleged a postnotice,
postforeclosure sale assignment of the mortgagsa, but they now represented to the
judge that documents might exist that could shg&esotice, preforeclosure sale
assignment of the mortgages. The judge grantepl#ietiffs leave to produce such
documents, provided they were produced in the they existed in at the time the
foreclosure sale was noticed and conducted. Iroress the plaintiffs submitted
hundreds of pages of documents to the judge, whiey claimed established that the
mortgages had been assigned to them before theldsvees. Many of these documents
related to the creation of the securitized mortgammas in which the Ibanez and LaRace
mortgages were purportedly included. [FN9]

The judge denied the plaintiffs' motions to vagatlgment on October 14, 2009,
concluding that the newly submitted documents didatter the conclusion that the
plaintiffs were not the holders of the respectivartgages at the time of foreclosure. We
granted the parties' applications for direct agpelteview.

Factual backgroundwe discuss each mortgage separately, describieg @ppropriate
what the plaintiffs allege to have happened andt wiedocuments in the record
demonstrate. [FN10]

The Ibanez mortgag€@n December 1, 2005, Antonio Ibanez took out 838 loan

for the purchase of property at 20 Crosby Stre&pnngfield, secured by a mortgage to
the lender, Rose Mortgage, Inc. (Rose Mortgaged. mbrtgage was recorded the
following day. Several days later, Rose Mortgagecexed an assignment of this
mortgage in blank, that is, an assignment thahdtdspecify the name of the assignee.
[FN11] The blank space in the assignment was aegwomt stamped with the name of
Option One Mortgage Corporation (Option One) asasggnee, and that assignment was
recorded on June 7, 2006. Before the recordingaonary 23, 2006, Option One
executed an assignment of the Ibanez mortgagenkbl

According to U.S. Bank, Option One assigned th@ézamortgage to Lehman Brothers
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Bank, FSB, which assigned it to Lehman Brotherdihgjs Inc., which then assigned it
to the Structured Asset Securities Corporation,JENvhich then assigned the mortgage,
pooled with approximately 1,220 other mortgage $pan U.S. Bank, as trustee for the
Structured Asset Securities Corporation MortgagesHdirough Certificates, Series
2006-Z. With this last assignment, the Ibanez ahdrdoans were pooled into a trust and
converted into mortgage-backed securities thabedmought and sold by investors--a
process known as securitization.

For ease of reference, the chain of entities thmomgich the Ibanez mortgage allegedly
passed before the foreclosure sale is:

Rose Mortgage, Inc. (originator)

<<ArrowDn>>

Option One Mortgage Corporation (record holder)
<<ArrowDn>>

Lehman Brothers Bank, FSB
<<ArrowDn>>
Lehman Brothers Holdings Inc. (seller)

<<ArrowDn>>

Structured Asset Securities Corporation (depositor)
<<ArrowDn>>

U.S. Bank National Association, as trustee forSkeictured Asset Securities
Corporation Mortgage Pass-Through CertificatesieS&006-Z

According to U.S. Bank, the assignment of the Ikamertgage to U.S. Bank occurred
pursuant to a December 1, 2006, trust agreemeithvginot in the record. What is in
the record is the private placement memorandum (PB&led December 26, 2006, a
273-page, unsigned offer of mortgage-backed seéesit potential investors. The PPM
describes the mortgage pools and the entitieswiedoland summarizes the provisions of
the trust agreement, including the representabiahmortgages "will be" assigned into
the trust. According to the PPM, "[e]ach transfea dlortgage Loan from the Seller
[Lehman Brothers Holdings Inc.] to the Depositotr{Stured Asset Securities
Corporation] and from the Depositor to the Trugte&. Bank] will be intended to be a
sale of that Mortgage Loan and will be reflectedash in the Sale and Assignment
Agreement and the Trust Agreement, respectiveliie’ PPM also specifies that "[e]ach
Mortgage Loan will be identified in a schedule agieg as an exhibit to the Trust
Agreement."” However, U.S. Bank did not provide jttdge with any mortgage schedule
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identifying the Ibanez loan as among the mortgalgaiswere assigned in the trust
agreement.

On April 17, 2007, U.S. Bank filed a complaint tyéclose on the Ibanez mortgage in
the Land Court under the Servicemembers Civil Réla (Servicemembers Act), which
restricts foreclosures against active duty memobetse uniformed services. See 50
U.S.C. Appendix 88 501, 511, 533 (2006 & Supp.d0&). [FN13] In the complaint,
U.S. Bank represented that it was the "owner (sigagse) and holder" of the mortgage
given by Ibanez for the property. A judgment issaadehalf of U.S. Bank on June 26,
2007, declaring that the mortgagor was not entliteprotection from foreclosure under
the Servicemembers Act. In June, 2007, U.S. Basik edused to be published in the
Boston Globe the notice of the foreclosure saleired by G.L. c. 244, § 14. The notice
identified U.S. Bank as the "present holder" ofii@tgage.

At the foreclosure sale on July 5, 2007, the Ibgreperty was purchased by U.S. Bank,
as trustee for the securitization trust, for $98,3bvalue significantly less than the
outstanding debt and the estimated market valtieeoproperty. The foreclosure deed
(from U.S. Bank, trustee, as the purported holdi¢he mortgage, to U.S. Bank, trustee,
as the purchaser) and the statutory foreclosurdgaait were recorded on May 23, 2008.
On September 2, 2008, more than one year aftesalee and more than five months after
recording of the sale, American Home Mortgage $argi Inc., "as successor-in-
interest" to Option One, which was until then teeard holder of the Ibanez mortgage,
executed a written assignment of that mortgage. & Bank, as trustee for the
securitization trust. [FN14] This assignment warded on September 11, 2008.

The LaRace mortgag@n May 19, 2005, Mark and Tammy LaRace gave agagsd for
the property at 6 Brookburn Street in Springfi@diption One as security for a
$103,200 loan; the mortgage was recorded that sameOn May 26, 2005, Option One
executed an assignment of this mortgage in blank.

According to Wells Fargo, Option One later assigtieLaRace mortgage to Bank of
America in a July 28, 2005, flow sale and servicaggeement. Bank of America then
assigned it to Asset Backed Funding CorporationR&Bin an October 1, 2005,
mortgage loan purchase agreement. Finally, ABFQegbitne mortgage with others and
assigned it to Wells Fargo, as trustee for the ABRBG5-OPT 1 Trust, ABFC Asset-
Backed Certificates, Series 2005-OPT 1, pursuaatgooling and servicing agreement
(PSA).

For ease of reference, the chain of entities tHnomigich the LaRace mortgage allegedly
passed before the foreclosure sale is:

Option One Mortgage Corporation (originator andredolder)
Bank of America

Asset Backed Funding Corporation (depositor)
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Wells Fargo, as trustee for the ABFC 2005-OPT 1FB8BAsset-Backed
Certificates, Series 2005-OPT 1

Wells Fargo did not provide the judge with a copyhe flow sale and servicing
agreement, so there is no document in the reclettiag an assignment of the LaRace
mortgage by Option One to Bank of America. Thermi#idid produce an unexecuted
copy of the mortgage loan purchase agreement, whashan exhibit to the PSA. The
mortgage loan purchase agreement provides that &afknerica, as seller, "does
hereby agree to and does hereby sell, assignysetand otherwise convey to the
Purchaser [ABFC], without recourse, on the Clogdage ... all of its right, title and
interest in and to each Mortgage Loan." The agre¢makes reference to a schedule
listing the assigned mortgage loans, but this saleeid not in the record, so there was no
document before the judge showing that the LaRam#gage was among the mortgage
loans assigned to the ABFC.

Wells Fargo did provide the judge with a copy & BSA, which is an agreement
between the ABFC (as depositor), Option One (agca1), and Wells Fargo (as trustee),
but this copy was downloaded from the SecuritiesExchange Commission website
and was not signed. The PSA provides that the dtepddoes hereby transfer, assign,
set over and otherwise convey to the Trustee, balbef the Trust ... all the right, title
and interest of the Depositor ... in and to ..hddortgage Loan identified on the
Mortgage Loan Schedules," and "does hereby delieettie trustee the original
mortgage note, an original mortgage assignmeriptim and substance acceptable for
recording," and other documents pertaining to eagttgage.

The copy of the PSA provided to the judge did rottain the loan schedules referenced
in the agreement. Instead, Wells Fargo submittechadule that it represented identified
the loans assigned in the PSA, which did not inelptbperty addresses, names of
mortgagors, or any number that corresponds toodn@ humber or servicing number on
the LaRace mortgage. Wells Fargo contends thatravoth the LaRace property's zip
code and city is the LaRace mortgage loan becdespayment history and loan amount
matches the LaRace loan.

On April 27, 2007, Wells Fargo filed a complainten the Servicemembers Act in the
Land Court to foreclose on the LaRace mortgage.cbineplaint represented Wells Fargo
as the "owner (or assignee) and holder" of the giaget given by the LaRaces for the
property. A judgment issued on behalf of Wells leapg July 3, 2007, indicating that the
LaRaces were not beneficiaries of the Servicemesnhetr and that foreclosure could
proceed in accordance with the terms of the powsale. In June, 2007, Wells Fargo
caused to be published in the Boston Globe thatstgtnotice of sale, identifying itself
as the "present holder" of the mortgage.

At the foreclosure sale on July 5, 2007, Wells Bagas trustee, purchased the LaRace
property for $120,397.03, a value significantlydyelits estimated market value. Wells
Fargo did not execute a statutory foreclosure affidor foreclosure deed until May 7,
2008. That same day, Option One, which was s#llrdtord holder of the LaRace
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mortgage, executed an assignment of the mortgagéetis Fargo as trustee; the
assignment was recorded on May 12, 2008. Althouglded ten months after the
foreclosure sale, the assignment declared an s#edate of April 18, 2007, a date that
preceded the publication of the notice of salethrdoreclosure sale.

Discussion.The plaintiffs brought actions under G.L. c. 28@®, seeking declarations
that the defendant mortgagors' titles had beemgxished and that the plaintiffs were the
fee simple owners of the foreclosed propertiessé@h, the plaintiffs bore the burden of
establishing their entitlement to the relief soudtteriff's Meadow Found., Ine. Bay-
Courte Edgartown, Inc401 Mass. 267, 269 (1987). To meet this burdezy, trere
required "not merely to demonstrate better titlthan the defendants possess, but ... to
prove sufficient title to succeed in [the] actiold: SeeNationsBanc Mtge. Corp.
Eisenhauer49 Mass.App.Ct. 727, 730 (2000). There is no queshat the relief the
plaintiffs sought required them to establish thidvty of the foreclosure sales on which
their claim to clear title rested.

Massachusetts does not require a mortgage holadat&in judicial authorization to
foreclose on a mortgaged property. See G.L. c. 8&3,; G.L. c. 244, § 14. With the
exception of the limited judicial procedure aimeédaertifying that the mortgagor is not a
beneficiary of the Servicemembers Act, a mortgagddr can foreclose on a property, as
the plaintiffs did here, by exercise of the statyifpower of sale, if such a power is
granted by the mortgage itself. S&eaton v. Land Cour867 Mass. 385, 390-391, 393,
appeal dismissed, 423 U.S. 806 (1975).

Where a mortgage grants a mortgage holder the polgsre, as did both the Ibanez and
LaRace mortgages, it includes by reference the pofv&ale set out in G.L. c. 183, § 21,
and further regulated by G.L. c. 244, 88 11-17Cdé&iG.L. c. 183, § 21, after a
mortgagor defaults in the performance of the uryileginote, the mortgage holder may
sell the property at a public auction and conveygtoperty to the purchaser in fee
simple, "and such sale shall forever bar the mgadgand all persons claiming under him
from all right and interest in the mortgaged preasjsvhether at law or in equity.” Even
where there is a dispute as to whether the mortgags in default or whether the party
claiming to be the mortgage holder is the true gage holder, the foreclosure goes
forward unless the mortgagor files an action artdiab a court order enjoining the
foreclosure. [FN15] SeBeaton v. Land Court, supit 393.

Recognizing the substantial power that the stagidgoheme affords to a mortgage holder
to foreclose without immediate judicial oversighe adhere to the familiar rule that "one
who sells under a power [of sale] must follow dtyidts terms. If he fails to do so there is
no valid execution of the power, and the sale islythvoid." Moore v. Dick,187 Mass.
207, 211 (1905). Sdeoche v. FarnswortH,06 Mass. 509, 513 (1871) (power of sale
contained in mortgage "must be executed in stootliance with its terms"). See also
McGreevey v. Charlestown Five Cents Sav. Ba84,Mass. 480, 484 (1936). [FN16]

One of the terms of the power of sale that mustbetly adhered to is the restriction on
who is entitled to foreclose. The "statutory powksale" can be exercised by "the
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mortgagee or his executors, administrators, suoccess assigns.” G.L. c. 183, § 21.
Under G.L. c. 244, § 14, "[tlhe mortgagee or pefisaving his estate in the land
mortgaged, or a person authorized by the powealef sr the attorney duly authorized
by a writing under seal, or the legal guardianarservator of such mortgagee or person
acting in the name of such mortgagee or persoatigowered to exercise the statutory
power of sale. Any effort to foreclose by a paeghing "jurisdiction and authority" to
carry out a foreclosure under these statutes & @hace v. Morsel89 Mass. 559, 561
(1905), citingMoore v. Dick, supraSeeDavenport v. HSBC Bank US275 Mich.App.
344, 347-348 (2007) (attempt to foreclose by pHréy had not yet been assigned
mortgage results in "structural defect that goateovery heart of defendant's ability to
foreclose by advertisement," and renders forecéosale void).

A related statutory requirement that must be $yretihered to in a foreclosure by power
of sale is the notice requirement articulated ib.@. 244, § 14. That statute provides that
"no sale under such power shall be effectual tedimse a mortgage, unless, previous to
such sale," advance notice of the foreclosuretsadebeen provided to the mortgagee, to
other interested parties, and by publication irwspaper published in the town where
the mortgaged land lies or of general circulatiothiat townld. "The manner in which

the notice of the proposed sale shall be givemésaf the important terms of the power,
and a strict compliance with it is essential tovthid exercise of the powerVloore v.

Dick, supraat 212. Se€hace v. Morse, suprdwhere a certain notice is prescribed, a
sale without any notice, or upon a notice lackimg ¢ssential requirements of the written
power, would be void as a proceeding for forecle®uiSee alsd/icGreevey v.
Charlestown Five Cents Sav. Bank, sufdacause only a present holder of the mortgage
is authorized to foreclose on the mortgaged prgpartd because the mortgagor is
entitled to know who is foreclosing and selling iveperty, the failure to identify the
holder of the mortgage in the notice of sale mangee the notice defective and the
foreclosure sale void. [FN17] S&»che v. Farnsworth, supfaortgage sale void where
notice of sale identified original mortgagee but mortgage holder at time of notice and
sale). See alsBottomly v. Kabachnick,3 Mass.App.Ct. 480, 483-484 (1982)
(foreclosure void where holder of mortgage not idieal in notice of sale).

For the plaintiffs to obtain the judicial declamtiof clear title that they seek, they had to
prove their authority to foreclose under the powfesale and show their compliance with
the requirements on which this authority rests eiHthve plaintiffs were not the original
mortgagees to whom the power of sale was granéider, they claimed the authority to
foreclose as the eventual assignees of the originaigagees. Under the plain language
of G.L. c. 183, § 21, and G.L. c. 244, § 14, thanglffs had the authority to exercise the
power of sale contained in the Ibanez and LaRaaggages only if they were the
assignees of the mortgages at the time of theenofisale and the subsequent foreclosure
sale. Seén re Schwartz366 B.R. 265, 269 (Bankr.D.Mass.2007) ("Acquirthg

mortgage after the entry and foreclosure sale doesatisfy the Massachusetts statute").
[FN18] See alsdeff-Ray Corp. v. Jacobsob66 So.2d 885, 886 (Fla.Dist.Ct.App.1990)
(per curiam) (foreclosure action could not be basedssignment of mortgage dated four
months after commencement of foreclosure procegding

http://www.massreports.com/SJCCases/



The plaintiffs claim that the securitization docurtgethey submitted establish valid
assignments that made them the holders of the zteame LaRace mortgages before the
notice of sale and the foreclosure sale. We tinen,tto the documentation submitted by
the plaintiffs to determine whether it met the negunents of a valid assignment.

Like a sale of land itself, the assignment of atgege is a conveyance of an interest in
land that requires a writing signed by the grarfae G.L. c. 183, § Jaint Patrick's
Religious, Educ. & Charitable Ass'n v. Hak27 Mass. 175, 177 (1917). In a "title
theory state" like Massachusetts, a mortgagerarsfer of legal title in a property to
secure a debt. S&aneuil Investors Group, Ltd. Partnership v. Setesh of Dennis458
Mass. 1, 6 (2010). Therefore, when a person borromsey to purchase a home and
gives the lender a mortgage, the homeowner-mortgagans only equitable title in the
home; the legal title is held by the mortgagee.\&=®= Jay Realty Trust Co. v. DiCroce,
360 Mass. 751, 753 (1972), quotibglliver v. St. Joseph Fire & Marine Ins. Cd.28
Mass. 315, 316 (1880) (although "as to all the dielcept the mortgagee, a mortgagor
is the owner of the mortgaged lands," mortgageddussd title to property)Maglione v.
BancBoston Mtge. Corp29 Mass.App.Ct. 88, 90 (1990). Where, as heretgage loans
are pooled together in a trust and converted irdadgage-backed securities, the
underlying promissory notes serve as financiatimsents generating a potential income
stream for investors, but the mortgages securiegetimotes are still legal title to
someone's home or farm and must be treated as such.

Focusing first on the Ibanez mortgage, U.S. Bagkies that it was assigned the
mortgage under the trust agreement described iREM, but it did not submit a copy of
this trust agreement to the judge. The PPM, howelescribed the trust agreement as an
agreement to be executed in the future, so it fumtyished evidence of an intent to assign
mortgages to U.S. Bank, not proof of their actissignment. Even if there were an
executed trust agreement with language of pressigrament, U.S. Bank did not
produce the schedule of loans and mortgages traawaxhibit to that agreement, so it
failed to show that the Ibanez mortgage was ambagrortgages to be assigned by that
agreement. Finally, even if there were an exectrtesi agreement with the required
schedule, U.S. Bank failed to furnish any evidetheg the entity assigning the mortgage-
-Structured Asset Securities Corporation--ever tieédmortgage to be assigned. The last
assignment of the mortgage on record was from Rtségage to Option One; nothing
was submitted to the judge indicating that Optiore@ver assigned the mortgage to
anyone before the foreclosure sale. [FN19] Thusedan the documents submitted to
the judge, Option One, not U.S. Bank, was the nag#gholder at the time of the
foreclosure, and U.S. Bank did not have the authtwiforeclose the mortgage.

Turning to the LaRace mortgage, Wells Fargo claims, before it issued the foreclosure
notice, it was assigned the LaRace mortgage uhddPEA. The PSA, in contrast with
U.S. Bank's PPM, uses the language of a presaghassnt ("does hereby ... assign” and
"does hereby deliver") rather than an intent togass the future. But the mortgage loan
schedule Wells Fargo submitted failed to identifthvadequate specificity the LaRace
mortgage as one of the mortgages assigned in theN®&eover, Wells Fargo provided
the judge with no document that reflected thatAB&C (depositor) held the LaRace
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mortgage that it was purportedly assigning in tBAPAs with the Ibanez loan, the
record holder of the LaRace loan was Option Oné,rexthing was submitted to the
judge which demonstrated that the LaRace loan waisassigned by Option One to
another entity before the publication of the notice the sale.

Where a plaintiff files a complaint asking for eclgation of clear title after a mortgage
foreclosure, a judge is entitled to ask for prdwittthe foreclosing entity was the
mortgage holder at the time of the notice of sal& fareclosure, or was one of the parties
authorized to foreclose under G.L. c. 183, § 24, GrL. c. 244, § 14. A plaintiff that
cannot make this modest showing cannot justly piotthat it was unfairly denied a
declaration of clear title. Sée re Schwartz, suprat 266 ("When HomEq [Servicing
Corporation] was required to prove its authoritgtmduct the sale, and despite having
been given ample opportunity to do so, what it poedl instead was a jumble of
documents and conclusory statements, some of veinehot supported by the
documents and indeed even contradicted by thera® a&dayview Loan Servicing,
LLC v. Nelson382 Ill. App.3d 1184, 1188 (2008) (reversing grahsummary judgment
in favor of financial entity in foreclosure actiomhere there was "no evidence that [the
entity] ever obtained any legal interest in thejsabproperty”).

We do not suggest that an assignment must be anda&lsle form at the time of the notice
of sale or the subsequent foreclosure sale, althoegprding is likely the better practice.
Where a pool of mortgages is assigned to a sexettitrust, the executed agreement that
assigns the pool of mortgages, with a scheduleepbooled mortgage loans that clearly
and specifically identifies the mortgage at isssi@m@mong those assigned, may suffice to
establish the trustee as the mortgage holder. Henydvwere must be proof that the
assignment was made by a party that itself helaribvtgage. Sel re Samuels415

B.R. 8, 20 (Bankr.D.Mass.2009). A foreclosing gntitay provide a complete chain of
assignments linking it to the record holder of th@tgage, or a single assignment from
the record holder of the mortgage. $eee Parrish,326 B.R. 708, 720 (Bankr.N.D.Ohio
2005) ("If the claimant acquired the note and magtgyfrom the original lender or from
another party who acquired it from the originalden the claimant can meet its burden
through evidence that traces the loan from thermaldender to the claimant”). The key

in either case is that the foreclosing entity nhwdtl the mortgage at the time of the
notice and sale in order accurately to identifglites the present holder in the notice and
in order to have the authority to foreclose untiergower of sale (or the foreclosing
entity must be one of the parties authorized tedtmse under G.L. c. 183, § 21, and G.L.
C. 244, § 14).

The judge did not err in concluding that the sé@ation documents submitted by the
plaintiffs failed to demonstrate that they were liodders of the Ibanez and LaRace
mortgages, respectively, at the time of the pubbceof the notices and the sales. The
judge, therefore, did not err in rendering judgreeagainst the plaintiffs and in denying
the plaintiffs' motions to vacate the judgment&Z2B]

We now turn briefly to three other arguments raisgdhe plaintiffs on appeal. First, the
plaintiffs initially contended that the assignmemnt®lank executed by Option One,
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identifying the assignor but not the assignee,amty "evidence[ ] and confirm[ ] the
assignments that occurred by virtue of the seeatiin agreements," but "are effective
assignments in their own right." But in their replyefs they conceded that the
assignments in blank did not constitute a lawfgigiament of the mortgages. Their
concession is appropriate. We have long held tlcanaeyance of real property, such as
a mortgage, that does not name the assignee cong#yiag and is void; we do not
regard an assignment of land in blank as givingll&te in land to the bearer of the
assignment. Sdéavin v. Morrissey 327 Mass. 217, 219 (195Ntacurda v. Fuller,225
Mass. 341, 344 (1916). See also G.L. c. 183, § 3.

Second, the plaintiffs contend that, because tledd the mortgage note, they had a
sufficient financial interest in the mortgage timai them to foreclose. In Massachusetts,
where a note has been assigned but there is nemvassignment of the mortgage
underlying the note, the assignment of the note dog carry with it the assignment of
the mortgageBarnes v. Boardmari49 Mass. 106, 114 (1889). Rather, the holdehef t
mortgage holds the mortgage in trust for the pwsehaf the note, who has an equitable
right to obtain an assignment of the mortgage, wihnay be accomplished by filing an
action in court and obtaining an equitable ordeassignmentld. ("In some jurisdictions

it is held that the mere transfer of the debt, authany assignment or even mention of
the mortgage, carries the mortgage with it, smantble the assignee to assert his title
in an action at law.... This doctrine has not piledan Massachusetts, and the tendency
of the decisions here has been, that in such thsaaortgagee would hold the legal title
in trust for the purchaser of the debt, and thatlatter might obtain a conveyance by a
bill in equity"). SeeYoung v. Miller,6 Gray 152, 154 (1856). In the absence of a valid
written assignment of a mortgage or a court ord@ssignment, the mortgage holder
remains unchanged. This common-law principle wiees lacorporated in the statute
enacted in 1912 establishing the statutory powsats, which grants such a power to
"the mortgagee or his executors, administratorsg;essors or assigns,” but not to a party
that is the equitable beneficiary of a mortgage syl another. G.L. c. 183, § 21, inserted
by St.1912, c. 502, § 6.

Third, the plaintiffs initially argued that postsassignments were sufficient to establish
their authority to foreclose, and now argue thaséhassignments are sufficient when
taken in conjunction with the evidence of a presalgignment. They argue that the use of
postsale assignments was customary in the industdypoint to Title Standard No. 58(3)
issued by the Real Estate Bar Association for Masssetts, which declares: "A title is
not defective by reason of ... [t]he recording ofAssignment of Mortgage executed
either prior, or subsequent, to foreclosure whare Blortgage has been foreclosed, of
record, by the Assignee." [FN21] To the extent thatplaintiffs rely on this title

standard for the proposition that an entity thagdoot hold a mortgage may foreclose on
a property, and then cure the cloud on title bgtarlassignment of a mortgage, their
reliance is misplaced because this propositioorgrary to G.L. c. 183, § 21, and G.L. c.
244, § 14. If the plaintiffs did not have their igssnents to the Ibanez and LaRace
mortgages at the time of the publication of theaastand the sales, they lacked authority
to foreclose under G.L. c. 183, 8§ 21, and G.L.4el, & 14, and their published claims to
be the present holders of the mortgages were fdlsemay a postforeclosure assignment
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be treated as a pre-foreclosure assignment sinypdeblaring an "effective date" that
precedes the notice of sale and foreclosure, a®plithn One's assignment of the LaRace
mortgage to Wells Fargo. Because an assignmentmofregage is a transfer of legal title,
it becomes effective with respect to the poweraté ®nly on the transfer; it cannot
become effective before the transfer. 8eee Schwartz, suprat 269.

However, we do not disagree with Title Standard B8(3) that, where an assignment is
confirmatory of an earlier, valid assignment madergo the publication of notice and
execution of the sale, that confirmatory assignnmesy be executed and recorded after
the foreclosure, and doing so will not make the tiefective. A valid assignment of a
mortgage gives the holder of that mortgage theitstat power to sell after a default
regardless whether the assignment has been rec@deds.L. c. 183, § 2MacFarlane
v. Thompson241 Mass. 486, 489 (1922). Where the earlier agsggt is not in
recordable form or bears some defect, a writteigias®gent executed after foreclosure
that confirms the earlier assignment may be prgpedorded. SeBon v. Graves216
Mass. 440, 444-445 (1914). A confirmatory assigrimeowever, cannot confirm an
assignment that was not validly made earlier okthate an assignment being made for
the first time. Se&caplen v. Blanchard,87 Mass. 73, 76 (1904) (confirmatory deed
"creates no title" but "takes the place of theioajdeed, and is evidence of the making
of the former conveyance as of the time when it made"). Where there is no prior
valid assignment, a subsequent assignment by thigage holder to the note holder is
not a confirmatory assignment because there iari@ewritten assignment to confirm.
In this case, based on the record before the jutigelaintiffs failed to prove that they
obtained valid written assignments of the Ibanef lzeaRace mortgages before their
foreclosures, so the postforeclosure assignments ma¢ confirmatory of earlier valid
assignments.

Finally, we reject the plaintiffs’ request that ouling be prospective in its application. A
prospective ruling is only appropriate, in limiteidcumstances, when we make a
significant change in the common law. $@padopoulos v. Target Corpl57 Mass.

368, 384 (2010) (noting "normal rule of retroadyV); Payton v. Abbott Lab§886 Mass.
540, 565 (1982). We have not done so here. Thé fegeiples and requirements we set
forth are well established in our case law andsbatutes. All that has changed is the
plaintiffs' apparent failure to abide by those pifles and requirements in the rush to sell
mortgage-backed securities.

Conclusion.For the reasons stated, we agree with the judgehh plaintiffs did not
demonstrate that they were the holders of the tband LaRace mortgages at the time
that they foreclosed these properties, and thexdéoled to demonstrate that they
acquired fee simple title to these properties hglpasing them at the foreclosure sale.
Judgments affirmed.

CORDY, J. (concurring, with whom Botsford, J., ®)n

| concur fully in the opinion of the court, and terseparately only to underscore that
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what is surprising about these cases is not thenseant of principles articulated by the
court regarding title law and the law of foreclasur Massachusetts, but rather the utter
carelessness with which the plaintiff banks docueetthe titles to their assets. There is
no dispute that the mortgagors of the propertiegigstion had defaulted on their
obligations, and that the mortgaged properties \wabgect to foreclosure. Before
commencing such an action, however, the holden@ssigned mortgage needs to take
care to ensure that his legal paperwork is in orélithough there was no apparent actual
unfairness here to the mortgagors, that is nopthet. Foreclosure is a powerful act with
significant consequences, and Massachusetts laahvags required that it proceed
strictly in accord with the statutes that govermg the opinion of the court notes, such
strict compliance is necessary because Massachuseétith a title theory State and
allows for extrajudicial foreclosure.

The type of sophisticated transactions leadingoupe accumulation of the notes and
mortgages in question in these cases and theiriseation, and, ultimately the sale of
mortgaged-backed securities, are not barred nor bwedened by the requirements of
Massachusetts law. The plaintiff banks, who brotigese cases to clear the titles that
they acquired at their own foreclosure sales, lsawply failed to prove that the
underlying assignments of the mortgages that thegea(and would have) entitled them
to foreclose ever existed in any legally cognizdbten before they exercised the power
of sale that accompanies those assignments. Thigscopinion clearly states that such
assignments do not need to be in recordable formacmrded before the foreclosure, but
they do have to have been effectuated.

What is more complicated, and not addressed iroghision, because the issue was not
before us, is the effect of the conduct of bank$sas the plaintiffs here, on a bona fide
third-party purchaser who may have relied on tmediosure title of the bank and the
confirmative assignment and affidavit of foreclasvecorded by the bank subsequent to
that foreclosure but prior to the purchase by bl tparty, especially where the party
whose property was foreclosed was in fact in viofabf the mortgage covenants, had
notice of the foreclosure, and took no action totest it.

FN1. For the Structured Asset Securities Corponatilortgage Pass-Through
Certificates, Series 2006-Z.

FN2. Wells Fargo Bank, N.A., trustaes. Mark A. LaRace & another.

FN3. The Appeals Court granted the plaintiffs' imoto consolidate these cases.

FN4. Chief Justice Marshall participated in thébsdation on this case prior to her
retirement.
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FN5. We acknowledge the amicus briefs filed byAkerney General; the Real
Estate Bar Association for Massachusetts, Inc.jé/sicDonnell; and the National
Consumer Law Center, together with Darlene Man&srmano DePina, Robert
Lane, Ann Coiley, Roberto Szumik, and Geraldo D@san

FNG6. The uncertainty surrounding the first isswes\the reason the plaintiffs sought
a declaration of clear title in order to obtaitetinsurance for these properties. The
second issue was raised by the judge in the LaBasmeat a January 5, 2009, case
management conference.

FN7. The judge also concluded that the Boston &leas a newspaper of general
circulation in Springfield, so the foreclosures weapot rendered invalid on that
ground because notice was published in that nevespap

FN8. In the third case, LaSalle Bank National Asstion, trustee for the certificate
holders of Bear Stearns Asset Backed Securitiels@, Asset-Backed Certificates,
Series 2007-HE®s. Freddy Rosario, the judge concluded that the rageg
foreclosure "was not rendered invalid by its faalto record the assignment
reflecting its status as holder of the mortgagero the foreclosure since it was,
fact, the holder by assignment at the time of dnedlosure, it truthfully claimed
that status in the notice, and it could have preduymroof of that status (the
unrecorded assignment) if asked."

FN9. On Jund, 2009, attorneys for the defendant mortgagoesd fiheir appearan
in the cases for the first time.

FN10. The LaRace defendants allege that the datisnsebmitted to the judge
following the plaintiffs’ motions to vacate judgnteare not properly in the record
before us. They also allege that several of thesements are not properly
authenticated. Because we affirm the judgment baragrounds, we do not address
these concerns, and assume that these documepi®peely before us and were
adequately authenticated.

FN211. This signed and notarized document staE€3R'VALUE RECEIVED, the
undersigned hereby grants, assigns and transfers to __ all beneficial

interest under that certain Mortgage dated Decempb2005 executed by Antonio
Ibanez...."
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FN12. The Structured Asset Securities Corporasawholly owned direct
subsidiary of Lehman Commercial Paper Inc., whicimiturn a wholly owned,
direct subsidiary of Lehman Brothers Holdings Inc.

FN13. As implemented in Massachusetts, a morthatgeer is required to go to
court to obtain a judgment declaring that the magty is not a beneficiary of the
Servicemembers Act before proceeding to foreclossiré943, c. 57, as amended
through St.1998, c. 142.

FN14. The Land Court judge questioned whether AcaarHome Mortgage
Servicing, Inc., was in fact a successor in intat@©ption One. Given our
affirmance of the judgment on other grounds, wednmes address this question.

FN15. An alternative to foreclosure through tlghtiof statutory sale is foreclosure
by entry, by which a mortgage holder who peaceabtgrs a property and remains
for three years after recording a certificate onmaeandum of entry forecloses the
mortgagor's right of redemption. See G.L. c. 244182;Joyner v. Lenox Sav.
Bank 322 Mass. 46, 52-53 (1947). A

foreclosure by entry may provide a separate grdond claim of clear title apart
from the foreclosure by execution of the poweralésSee, e.gGrabiel v.
Michelson 297 Mass. 227, 228-229 (1937). Because the (lgitd not claim
clear title based on foreclosure by entry, we dodmxruss it further.

FN16. We recognize that a mortgage holder musbnlytact in strict compliance
with its power of sale but must also "act in goaithf and ... use reasonable
diligence to protect the interests of the mortgdgamd this responsibility is "more
exacting" where the mortgage holder becomes thertatythe foreclosure sale, as
occurred here. Sa#illiams v. Resolution GGF O%,17 Mass. 377, 383283 (1994)
guotingSeppala & Aho Constr. Co. v. Peters8i3 Mass. 316, 320 (1977).
Because the issue was not raised by the defendatgagors or the judge, we do
not consider whether the plaintiffs breached tiisgation.

FN17. The form of foreclosure notice provided i.G&. 244, § 14, calls for the
present holder of the mortgage to identify itselfl &ign the notice. While the
statute permits other forms to be used and allbestatutory form to be "altered
circumstances require,” G.L. c. 244, § 14, we doimerpret this flexibility to
suggest that the present holder of the mortgage

need not identify itself in the notice.
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FN18. The plaintiffs were not authorized to foosd by virtue of any of the other
provisions of G.L. c. 244, § 14: they were not gln@rdian or conservator, or acting
in the name of, a person so authorized; nor wexg tiie attorney duly authorized
by a writing under seal.

FN19. Ibanez challenges the validity of this assignt to Option One. Because of
the failure of U.S. Bank to document any preforsuate sale assignment or chain of
assignments by which it obtained the Ibanez moddegm Option One, it is
unnecessary to address the validity of the assighfrem Rose Mortgage to

Option One.

FN20. The plaintiffs have not pressed the procadyuestion whether the judge
exceeded his authority in rendering judgment aga®sn on their motions for
default judgment, and we do not address it here.

FN21. Title Standard No. 58(3) issued by the Restate Bar Association for
Massachusetts continues: "However, if the Assigrnngemot dated prior, or stated
to be effective prior, to the commencement of adtosure, then a foreclosure sale
after April 19, 2007 may be subject to challengéhm

Bankruptcy Court," citingn re Schwartz366 B.R. 265 (Bankr.D.Mass.2007).

END OF DOCUMENT
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